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The Reſpondent's CAE. 


XI HE Appellants Cafwall and Sawbridge, together with Eljas Turner, deceaſed, 

were in the Years 1719 and 1720 Bankers in Partnerſhip, and in June 1720 
they admitted the other Appellants Knight and Blunt into their ſaid Partnerſhip; 
during which time, and to the 16th of September 1720, the Reſpondent kept his 
Caſh with them, and ſometimes borrowed Money of them upon the Pledge of South Sea Stock 
and other Securities; and the Reſpondent, as is uſual in Dealings with Bankers, kept a little 
Caſh-book, in which Entries were made by the Appellants, or their Servants, as Vouchers 
of all Monies paid and received by them upon rhe ſaid Reſpondent's Account. 

The Reſpondent, in the Beginning of March 1719, borrowed of the Appellants $510 J. 
upon the Security of 5000 J. South Sea Stock; and on the Firſt of April 1720, the Appellants 
transferred 2000 J. of the ſaid Stock to the Reſpondent, which reduced the -ſame to 3000 /. 
Stock; and 43107. of the Money borrowed being repaid to the Appellants by the Reſpon- 
dent, reduced the ſaid Sum of 85 10 J. to 4200/7. for which 3000 J. Stock, the Remainder of 
the 5000 J. Stock remains as a Security. 

The Appellants having made great Advantage of the Reſpondent's Stock in the Year 1720, 
(yet knowing that it would be very difficult for the Reſpondent to make a Proof ſufficient 
in Law of what particular Profit they made of his ſaid Stock) in Faſter Term 1721, brought an 
Action againſt the Reſpondent for the 42007. and Intereſt ; but afterwards it appearing that 
the Principal and Intereſt due to them was not ſo much as the then Value of the Stock with 
the Additions and Diyidends, they did not proſecute the ſaid Action, and the ſame is fill 
depending. 

In the Year 1720, the Directors of the South Sea Company, for keeping up the high Price 
which South Sea Stock and South Sea Subſcriptions then ſold at, employed ſeveral Agents to 
lend out for them 400 . per Cent. upon the Pledge of South Sea Stock, and 300 J. per Cent. 
upon Shut h Sea Subſcriptions; and particularly ordered the Appellants to lend out 500000 J. 
on Subſcriptions, for and on Account of the ſaid South Sea Company; and the Appellant 
did accordingly lend to divers Perſons on Subſcriptions, Receipts, ſeveral Sums of Money, 
which in the Accompts depending between the Appellants and the South Sea Company in 
Auguſt 1720, the Appellants charge to amount to 150000 J. or thereabouts. | 

The Reſpondent, on the 23d of Auguſt 1720, received of the Appellants 6000 . upon th 
Pledge of Two Firſt South Sea Subicription Receipts for 1000 J. each, No. 295, and 1145, 
which Receipts were then worth to be ſold 13300 J. and upwards; the ſaid Appellants, 
on the 15th of Offober 1720, delivered to the South Sea Company the ſaid Two Receipts, 
amongſt thoſe which they delivered as Vauchers for the ſaid Sum of 150000 J. or there- 
abouts, lent as aforeſaid ; upon the Back of which two Receipts, the Reſpondent had wrote 
his Name for the more ready knowing them to be his. 


Soon after the Fall of Stocks in the Year 1720, the Frauds of the then Directors of 
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the South Sea Company, and the great Hardſhips put upon many People thereby, being laid 


before the Parliament, an Act was made, whereby all Borrowers of Money of the South Sea 
Company on the Pledge of South Sea Stock or Sublcriptions, might be diſcharged, on paying 
within a Time limited to the ſaid Company 40 J. per Cent. of the Money by them borrowed 
on ſuch Stock and Subſcriptions. 

The Appellants, for preventing the Reſpondent from having the Benefit of this Act by 
paying the 10 J. per Cent. on the 6000/7. and from being thereby diſcharged of the ſaid 
| FH and to entitle themſelves to the ſame with Intereſt, in Zafter Term 1721, brought 

an Action againſt the Reſpondent in the Court of King's-Bench, in their own Names, for 
the 6000 J. and Intereſt, as for ſo much Money lent him upon their own Account, and not 
as Agents for the South Sea Company (notwithſtanding the Appellants had before received 
of the South Sea Company a large Sum of Money for the Reſpondent's ſaid Subſcriptions) ; 
and it lying upon the Reſpondent to prove the whole Advantage made by the Appellants 
of the Reſpondent's ſaid Two Receipts, which he was not able to do, the ſaid Matters 
being all ſecretly tranſacted between the then Directors of the Sourh Sea Company and the 
faid Appellants, and chiefly by Jacob Sawbridge, Partner with the ſaid Appellants as 


Bankers, 


Thomas Houghton, E M > « + Reſpondent. 


| (31. 
Bankers, and alſo One of the Directors of the SHuth Sea Company, and of their Secret 
Committee of Treaſury, and all the Evidence relating thereto being in their Cuſtody, the 
Jury, upon the ſaid Trial, (which was on the 27th of November 1721) found a Verdict 
againſt the Reſpondent for 1600 J. and on the 7th of December 1721, Judgment was ſigned 
for the Appellants for 1600/4. and 17 J. 13 5. 4d. Coſts. 

The Reſpondent brought a Writ of Exror, and was thereupon obliged to procure Two 
Snreties to enter into a Recognizance in the penal Sum of 3235 J. 6 5.8 d. and Judgment was 
affirmed on the Writ of Error on the 22d of November, 1722, with 9 J. Coſts; which made 
the Appellants whole Demand amount to the Sum of 1626 /. 135. 4d. 

The Appellants not proceeding on their Action againſt the Reſpondent for the 4200 J due 
on the 3000 J. South Sea Stock, becauſe the Balance thereupon would appear to be on the 
Reſpondent's Side, as is before ſet forth, and therefore the Reſpondent as he was obliged to 
file a Bill in Equity againſt them, for an Account of the ſaid Stock, and apprehending he 
had full Evidence of the ſaid Appellents acting as Agents for the So,? Sea Company in the 
Loan of the ſaid 150000 J. and conſequently entitled to be diſcharged of the whole 6000 J. 
exhibited his Bill in the Court of Exchequer on the 13th of November 1722, againſt the ſaid 
Appellants, for an Account of the ſaid 3000 J. South Sea Stock, and the Profits made thereof 
by the Appellants, To be relieved againſt the ſaid Verdict for 1600 J. and for an Injunction 
to ſtay the Appellants Proceedings at Law againſt the ſaid Reſpondent, and againſt his Bail, 
for any of the Matters aforeſaid; and the ſaid Reſpondent obtained an Injunction, as prayed 
by his Bill, upon the ſaid Appellants not anſwering in time. 

The App 
7th of February following, the Appellants obtained an Order of the ſaid Court of Exchequer 
to diſſolve the {id Injunction, only fo far as the ſame related to the ſaid Subſcription Account 
(and not as to the Stock Account). Thereupon the Appellants iſſued out a Scire facias againſt 
the Reſpondent's Bail on the Recognizance entered into upon the Reſpondent's bringing a 
Writ of Error. | 

In Hilary Term 1726, the Appellants filed a Croſs Bill againſt the Reſpondent ; thereby 
alledging, that the 6000 /. and all Intereſt for the ſame being due to them, they frequently 
demanded of the Reſpondent Payment of the ſame, and in Eaſfer Term 1721, brought their 
Action for the 6000 /. and Intereſt, and recovered thereupon 1600 1 only, and Coſts; the 
Jury deducting 4400 J. out of the 6000 /. as ſo much Money made by the Appellants of the 
Reſpondent's Receipts; by which they complain, that they are very much aggrieved, not 
being allowed the whole 60co , and Intereſt upon returning the Reſpondent his ſaid Iwo 
Subſcription Receipts; and alſo inſiſt, that the ſaid Deduction of 4400 J. is the rather unjuſt, 
for that the Appellants, before the ſaid Trial, had paid to the South Sea Company 10 /. 
Fer Cent. on the ſaid 4400 J. purſuant to the Act of Parliament for diſcharging the Borrowers 
of the South Sea Company on Payment of 10 /. per Cent. and therefore, in caſe there ought 
to have been any Deduction made out of the {aid 60004. (which the Appellants do not admit) 
yet they, having paid the 10 /. per Cent. on the 1aid 4400 J. the ſame ought to have been 
allowed them upon the ſaid Verdict; and therefore, by their ſaid Bill, they pray, that the 
Reſpondent may come to an Account with the Appellants, and pay them what ſhall appear 
juſtly due to them as aforeſaid, the Appellants being ready on the Payment of the ſame, and 
thereby offering to deliver to the Reſpondent all the Securities ſo depoſited with them as afore- 
ſaid, and to be otherwiſe relieved ; and in Michaelmas Term 1727, the Reſpondent anſwered 
the ſaid Bill, to the ſame Effect with his Original Bill. 

The Retpondent moved the Court of King's-Bench in the Eaſter Term, 1727, to vacate 
the Recognizance entered into, on bringing the Writ of Error, upon Payment of the 1600 J. 
and Cofts recovered upon the Verdict aforeſaid ; which the Court refuſed, becauſe both the 
Reſpondent and Appellants had brought their Bills in a Court of Equity to be relieved 
againſt the ſaid Verdict, and that the ſame were then depending, 

The Injunction, as to the ſaid 1626 L 13 5. 4d. upon the Subſcription Account being diſ- 
ſolved, the Appellants obtained Judgment in Trinity Term 1727, againſt the Reſpondent's 
Bail on the ſaid Writ of Error, in the penal Sum of 3235/7. 6. 84 | 

Upon the Reſpondent's Application to the Court of Exchequer on the 14th of November, 
1727, it was ordered, That on the Reſpondent's paying the 1626/7. 13s. 4d. to the Appel- 
lants, ſubject to the Order on hearing, and on paying the Coſts to be taxed on the Stire facias, 
iſſued againft the Reſpondent's Bail, and alſo on the Reſpondent's bringing into Court 100 7. 
ſubject likewiſe to the Order on Hearing, that an Injunction ſhould iſſue to ſtay all Proceed- 
ings upon the Sire facias againſt the Bail; which Direction being complied with by the ſaid 


Reſpondent's Bail, paying the 1626. 13 5. 4d. and 1007. and the Coſts of the Scire facias, 


an Injunction thereupon iſſued, and has ever ſince continued. 
On the 27th of November 1735, the ſaid Original and Croſs. Cauſes were heard, when 
the Court decreed, That the Parties ſhould proceed to a Trial at Law, to be had at the Bar of 
the 


ellants did not fully anſwer the ſaid Bill till Michaelmas Term 1726; and on the 
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the Court of Exchequer the then next Eafter Term, to try whether the Sum of 6000 /. lent 
by the Appellants to the Reſpondent, upon the two firſt Subſcription Receipts Ne 1145, and 
295, was lent by them as Agents for the Hof Sea Company, or on Account of the {aid 
Company, this 'Trial was put off for want of a Jury till Michaelmas Term, and upon that 
Trial the Reſpondent was ſo unfortunate as to have a Verdict againſt him. The Reſpondent 
moved the Court of Exchequer on the 5th Day of February, 1736, for a new Trial; which 
was oppoſed by the Appellants, and denied by the Court; and the ſaid Reſpondent being 
deſirous to have an End of this troubleſome and expenſive Suit, hath ever ſince acquieſced 
under the ſaid Determination. LS 

On the 16th of May 1737, the ſaid Cauſes were heard on the Equity reſerved ; when the 
Court of Exchequer decreed, That it ſhould be referred to the Deputy, to compute and report 
to the Court, what remained due from the Reſpondent to the Appellants, on Account of the 
$510 & lent him by the Appellants on the Pledge of the 5000 J. South Sea Stock, and the 
Intereſt thereof at 5 fer Cent. and how much of the ſaid 5000 J. South Sea Stock remained 
due to the Reſpondent by the Appellants, and how much Annuity Stock was due to the 
Reſpondent on Account of the ſaid 50007. Stock, and to take an Account of the Dividends, 
Profits and Produce of the ſaid ſeveral Stocks. And it was further decreed, That on Pay- 
ment of what ſhould appear to be due for Principal and Intereſt of the ſaid Sum of $510 J. 
by the Reſpondent to the Appellants, after Deduction of the Dividends, Profits and Produce 
of the Remainder of the ſaid 5ooo . South Sea Stock and Annuity Stock, the Appellants 
were to transfer the ſaid Remainder of the South Sea Stock and Annuity Stock to the Re- 
ſpondent, or to any other Perſon whom the Reſpondent ſhould appoint. And it was alſo de- 
creed, That the Original Bill ſhould be diſmiſſed, fo far as the ſame relates to the Two South 
Sea Subſcription Receipts above- mentioned, and to the Money borrowed on the ſaid Receipts 
with Coſts of the Trial at Bar, and in the Court of Exchequer, to be taxed for the Appel- 
lants by the ſaid Deputy; and that the ſaid Original Bill, as to the South Sea Company, be 
diſmiſſed, with Coſts to be taxed for the ſaid Company: And that a perpetual Injunction 
ſhould iſſue under the Seal of the Court, to prevent any Proceedings at Law againſt the 
Retpondent, or againſt his Bail on the Judgment obtained againſt him on the Verdict for 
16001. above-mentioned. And it was alſo decreed, That the Croſs Bill be diſmiſſed, ſo far 
as the ſame relates to the 10 per Cent. and Intereſt on the 4400 J. and ſo far as the ſame relates 
to the Intereſt on the 1600 f recovered by the ſaid Judgment, but without Coſts. 

The Appellants being diſſatisfied with the ſaid Decree, petitioned the Court of Exchequer, 
on the 6th of July 17 37, for chearing ; and the ſaid Cauſes were ordered to be reheard 
ſome time the then next Mifhae/may Term, unleſs Cauſe ſhould be ſhewn to the contrary on 
the firſt Day of the laid T he 1aid Order was afterwards made abſolute, not being 
oppoſed by the Reſpondent. 

The ſaid Cauſes were not/reheard till the 5th of June 1738, and it was then decreed, That 
the ſaid former Decree, dat e 16th of May, 1737, ſhould be affirmed, and that the 10 J. 
Depoſit made by the Appellants upon the Rehearing the ſaid Cauſes, ſhould be paid out of 
Court to the Reſpondent. 

The 1626 J. 135. 4d. recovered by the Appellants being paid, as is before ſet forth, 
and the Reſpondent and his Bail, in the Recognizance entered into, upon the Reſpondent's 
bringing a Writ of Error, being deſirous to have Satisfaction entered upon Record for the 
fame, on the 6th of December 1738, moved the Court of Exchequer, That the ſaid Appel- 
lants might enter Satisfaction upon Record in the Court of King's-Bench, for the Sum re- 
covered by them by Judgment of the ſaid Court, on a &ire facias iſſued out againſt the ſaid. 
Bail; which was ordered by the Court only Unleſs Cauſe, Altho' Notice was given of the ſaid 
Motion, no Counſel attended to oppoſe the ſame on Behalf of the Appellants; and on the 
gth of December following, the ſaid Order was made abſolute, and no Counſel then attended 
tor the Appellants. . | 

From the ſaid Decrees of che 16th of May 1737, and the 5th of June 1738, and from 
the 1aid Order of the 6th of December 1738, the Appellants have appealed to your Lord- 
ſhips, and by their Appeal haye made Two O BJECTIONS: 


For that the Reſpondent ought to have been decreed to pay the Appellants Intereſt on 
the 1600 . till the Time the tame was actually paid. And, 


For that the 10 per Cent. on the Sum of 4400). and Intereſt for the ſame, ought to have been 
decreed to be paid them by the ſaid Reſpondent with their Coſts, both in the Original and 
Croſs Cauſes. But the Repſondent apprehends there is no Ground for theſe Objections: 


1. For that the Appellants cannot pretend to any Right to Intereſt due before the Verdict 
forthe 1600 J. the Action being brought by the Appellants for the whole 6000 1, and Intereſt, 


And 


[4] 


And they recovered by that Verdict all that was due to them of the ſaid 6000 , for Prin- 
cipal, Intereſt, or otherwiſe ; and tho' a Bill may be brought in Equity to mitigate Damages 
recovered upon an Action at Law, yet it cannot be brought in order to increaſe them; and the 
don't ſo much as demand any Intereſt for the 1600 J. ſubſequent to the ſaid Verdict by 
their Bill, nor put the ſame in Iſſue; but on the contrary, pray to be relieved againſt the 
Verdict for the 1600 J. for that they ought to have had a Verdict for the whole 6000 J. and 
Intereſt. And the Delay of the Payment of the 1600/7. recoyered on the ſaid Verdict, was 
occaſioned by the Appellants putting in inſufficient Anſwers to the Reſpondent's Bill. 

2. For that the Action (as is ſaid before) was brought by the Appellants for the whole 
Coo l. and Intereſt, and they recovered thereupon all that was due of the 6000 J. for Prin- 
cipal, Intereſt, or otherwiſe; and it does not appear but that che Jury on bringing the Verdict 
for 1600 J. might have the ſaid 10 per Cent. under their Conſideration; for the Act of Parlia- 
ment for diſcharging the Borrowers of the South-Sea Company on paying 10 per Cent. was 
made, and Part of the 10 per Cent, (which the Appellants inſiſt they paid to the South Sea 
Company, on a large Sum of Money, which the Appellants received of the South Sa Company 
on South Sea Subſcriptions) was paid by the Appellants before the ſaid Trial; and there- 
fore the Relief prayed by the Appellants in their Croſs Bill, is to be relieved againſt the 
ſaid Verdict; for that the Jury had not allowed them the whole 6000 and Intereft, 
or at leaſt the faid 10 * Cent. which Relief is to increaſe the Damages, and not in 
Mitigation of them, conſequently not relieycable in Equity. 


For theſe and other Reaſons, the Reſpondent humbly hopes, That the ſaid Decrees and 
Order ſhall be Affirmed, and that the ſaid Appeal ſhall be Diſmiſſed with Coffs. 


J. BROWNE. 
W. MukRar. 
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